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BEFORE THE ILLINOIS POLLUTION CONTROL BOARIX

MICHAEL WATSON, K S

Petitioner, No. PCB03434 M~Y o i
OP

vs. (Pollution ControlFacility~?RPigControi2oard

Application)
COUNTY BOARD OFKANKAKEE COUNTY,
ILLINOIS, andWASTE MANAGEMENT OF
ILLINOIS, INC.,

Respondent.

NOTICEQF FILNG

TO: SeeAttachedServiceList

PLEASE TAKE NOTICE that onMay 1, 2003, we filed with theIllinois Pollution
ControlBoard,,anoriginal and9 copiesof theattachedResponseto WMII’s Motion to
Quash Subpoenasto Personsat Richard J. DaleyCollege, copiesof which areattached
heretoandserveduponyou.

QUERREY& HARROW, LTD.

JenniferJ. SackettPohlenz
Attorney for PetitionerMichaelWatson
175 WestJacksonBoulevard
Suite 1600
Chic~ago,Illinois 60604
(312) 540~7000
Attorney RegistrationNo. 6225990
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PROOF OF SERVICE
JudithM. Teeghman,under penaltiesof perjury, certifies that she servedNotice of

Filing andResponseto WlVffl’s Motion to Quash Subpoenasto Personsat RichardJ.
Daley College,on thefollowing partiesandpersonsat their respectiveaddresses/faxnumbers,
this 1st dayof May, 2003, by or beforethehourof 4:30 p.m. in themannersstatedbelow:
Via Facsimile & U.S. Mail Via U. S.Mail
DonaldMoran PatriciaO’Dell
Pedersen& Houpt 1242 AxToWbeadDrive
161 NorthClark Street Bourbormais,IL 60914
Suite3100 InterestedParty
Chicago,IL 60601-3242
Fax: (312)261-1149
Attorney forWaste Managementof Illinois, Inc.

Via Facsimile& US Mail
KennethA. Leshen
OneDearbornSquare
Suite550
Kankakee,IL 60901
Fax: (815)933-3391
RepresentingPetitioner in PCB 03-125

Via Facsimile
Keith Runyon
1165 Plum CreekDrive
Bourbonnaise,IL 60914
Fax: (815)937-9164
Petitionerin PCB03-135

Via Facsimile& U.S. Mail
GeorgeMueller
GeorgeMueller, P.C.
501 StateStreet
Ottawa,IL 61350
Fax: (815)433-4913
RepresentingPetitionerin PCB03-133

Via U. S.Mail
LelandMilk
6903 S Route45-52
Chebanse,IL 60922-5153•
InterestedParty

Via Facsimile& U.S. Mail
L. PatrickPower
956NorthFifth Avenue
Karikakee,IL 60901
Fax: (815)937-0056
RepresentingPetitionerin PCB03-125

Via Facsimile& U.S.Mail
ElizabethS.Harvey,Esq.
Swanson,Martin & Bell
OneIBM Plaza,Suite2900
330North Wabash
Chicago,IL 60611
Fax: (312)321-0990
RepresentingKankakeeCountyBoard

Via Facsimile& U.S.Mail
CharlesHelston
RichardPorter
Hinshaw& Culbertson
100 ParkAvenue
P~O.Box 1389
Rockford,Illinois 61105-1389
Fax: (815)490-4901
RepresentingKankakeeCounty Board

Via Facsimile (05/01/03) & Hand Delivery
(05/01/03)
BradleyP.Halloran
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Ste.11-500
100 W. RandolphStreet
Chicago,IL 60601
Hearing Officer

JudithM. Tee4~~n
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65448-POll
BEFORETHE ILLINOIS POLLUTION CONTROL BOARD

MICHAEL WATSON, -~ ______________________

Petitioner, No. PCB03-134

vs. (Pollution ControlFacility Siting Appeal)

COUNTY BOARD OF KANKAKEE COUNTY, ConsolidatedWith PCB03-125,03-133,
ILLINOIS, andWASTE MANAGEMENT OF 03-135,03-144)
ILLINOIS, INC.,

Respondent.

RESPONSETO WMII’S MOTION TO QUASH SUBPOENAS TO
PERSON$ AT RICHARD J. DALEY COLLEGE

Now ComesPetitionerMichael Watson,by andthroughhis attorneysat Querrey&

Harrow, Ltd. andasandfor hisResponseto WasteManagementofIllinois, Inc.’s (WMII)

Motion to Quashthesubpoenasto RegistrarSaundraListenbee& Mary AnnPowersof

RichardJ. DaleyCollegestaresasfollows:

1. PetitionerWatsonservedtwo subpoenasfor testimonyat trial. Thefirst to Saundra

Listenbeeandthe secondto Mary AnnPowers. Both individuals areemployeesat Daley

College.

2. WMII seeksto quashthesesubpoenasalleging,essentially,that PetitionerWatson

hasnot raiseda fundamentalfairnessissue,andis, insteadaskingtheIllinois Pollution Control

Board to reweighthecredibility of Ms. Beaver-McGarrwho was oneof WMII’s purported

expertwitnesseson Criterion.3. WMII not only hasno standingto raisesuchamotionto

quash;it haswaivedits argument;andit’s motivation is simply to excludeor barthetestimony

andpreventa truly fundamentallyunfair issueto be•raisedby PetitionerWatsonto theIllinois
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Pollution ControlBoard. Therefore,WMII’s Motion to Quashshouldbe denied.

3. WMII hasno standingandhasassertedno basisfor standingto challengethe

subpoena. In United Statesv. Milkr 425 U.S. 435, 48 L. Ed. 2d 71, 96 S. Ct. 1619 (1976),

the Illinois Supreme Court held that a defendant lacked standing to challengea subpoena,when

that aefendant possessed no private interest in thematerialssubjectto the subpoena. In

WMII’ s Motion to Quashit provides no basisfor standing, delineatesno private interestor

right to protectthe documentsorthetestimonywhich will beelicitedat hearingfrom

disclosure,andpresentsno representationthat it is counselfor thepersonssubjectto the

subpoena.In fact, WMII’s counselrepresentedat hearingtodaythathedoesnot representthe

personssubjectto thesubpoena,Moreover,thepersonssubjectto the subpoenaarenot

challengi1n~It.Counselfor City Collegesof Chicago(of whichDaley Collegeis one) has

contactedcounselfor PetitionerWatson,acceptedserviceonbehalfof thetwo employees

identifiedin the subpoena,andis fully cooperatingwith therequestthat wasmade.

4. WMII waived its objectionsto subpoenaingof the individualsidentified. If this

Hearing Officer determinesthatWMTI has standingto moveto quashthe subjectsubpoenas,

then theHearingOfficer slaouldfind thatWMII waivedits objectionsto thesubpoenas,whenit

failed to objectto thesubpoenaducestecumissuedto Daley Colleges(andwhich wasfiled and

servedonMarch31, 2003).

S. Finally, aMotion to Quash a subpoenais not appropriately usedto object to or

seekto bar admissible evidence. WMII arguesthatthesubpoenasshouldbe quashed,since

they don’t concerna fundamentalfairnessissueandWMJI alleges“Petitionerfails to

demonstratehow saidallegedfailuresprejudicedhim or other participants in the public

hearing.” (Motion ¶2). First, it is notprocedurallyproperto bar testimony,or find it
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inadmissible,in responseto amotion to quash,opposedto a motion to bar. However,

notwithstandingandwithout waiving that objectionto WMII’s Motion, thetestimonyof these

individualsis directlyrelevantto PetitionerWatson’sAmendedPetitionfor Review, Paragraph

10(F).

6. WMII attemptsto downplaythesignificanceof what occurredat hearing. Ms.

Beaver-McGarrswore,undóroath,a~nongother things, that she obtained a degree from Daley

Colleges. PetitionerWatsonstoppedcross-examinationon this issue,andon theissueof her

qualifications stemming from the degree-issue, -based on WMII’s representationthat it would

produceMs. Beaver-McGarr’sdiploma andit would produceher for continuedcross-

examinationon that diploma or failure to produceone. WMII neverproduceda diplomafor

Ms. Beaver-McGarr.WMII refusedto putMs. Beaver-McGarrbackon thestandto allow

PetitionerWatsonto finish cross-examination,whichwasdeferreduntil WMII producedthe

diploma. No subpoenapowersareprovided for in the local-level siting process,therefore,

PetitionerWatsonwasnot able to obtainMs. Beaver-McGarr’sDaleyCollegerecordsbelow.

However~it did subpoenathemin this proceedingand foundout thatMs. Beaver-McGarr

neverobtaineda d~grq~from Daley College. In otherwords, shelied, underoath.

7. Why is this fundamentallyunfair? Because, theuseofperjuredtestimonyis

fundamentallyunfair andit cannotbe relieduponby a trier offact. Peopleof theStateof’

Illinois v. Moore, 199 IlL App. 3d747, 557 N.E.2d537 (l~Dist. 1990). Therefore,

PetitionerWatsonshouldbe allowedto presentevidencethatMs. Beaver-McGarrperjured

herself,her testimonyshouldhavebeenbarred,and, as a resultof it not beingsobarred,the

decisionof the CountyBoardwas fundamentallyunfair asit reliedon thetestimony. Further,

PetitionerWatsonshould be allowedto presentsuchevidence,asthe proceedingitself was
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unfair, sinceWatsonrelied on anddeferredits cross-examinationbasedon WMH’s

representationsthat it would producethediplomaandproduceMs. Beaver-McGarrfor further

questioningon thediploma,both of which representations,WMII later retracted. Therefore,

PetitionerWatsonshouldbeallowedtheopportunity to present evidence of this unfairnessand

the prejudice it hascaused.’

WHEREFORE,PetitionerWatsonrespectfullyrequeststhe Ilearing Officer deny WMII’s

Motion to Quash,for the reasonsstatedabove.

Dated: May 1, 2003 PETITIONER MICHAELWATSON

• ___

JenniferJ. SackettPoblenz
QUERREY & HARROW, LTD.
175 West JacksonBoulevard,Suite 1600
Chicago,Illinois 60604 -

(312) 540-7000
AttorneyRegistrationNo. 6225990 -

Attorneys for Petitioner Michael Watson

‘WMII appearto contentthat Watsonhasto presentevidenceor prejudiceprior to hearingin this matter. Watson
objectsto any suchimplication, asnowhereis that requiredby the rulesof theIPCB and WMII’s implicationsand
statementsto thateffect (including,but not limited to Paragraph2) shouldbe stricken.
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Querrey~ Harrow
Qucr~ey& Harrow, Ltd.
175 WestJacksonBoulovard
Suite 1600
chicago,IL 60604-2827

TEL (312)540-7000
FAX (312)540-0578

JenniferJ. Snci~ettPohlenz

Direct Dial: (312) 540-7S40

E.-xz,a~I:fpoh1eue~ey&nzn

Other Offices:
CrystalLake, IL
JoIieL IL
Merrillvile, IN
New York, NY
Waukegan,IL
Whea~on,IL

Representative
U.K. Qifice;
London

FROM:

NAME I COMPANY:
BradleyHalloran./ IPCB
DonaldMoran/ Pedersen& Houpt
KennethA. Leshen
GeorgeMueller
L. Patrick Power
Elizabeth S. Harvey / Swanson,Martin & Bell
Richard Porter I Hinshaw & Culbertson
Keith Runyon

- JenniferJ. SackettPohlenz
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MAY 012003 -

FAX NUMBER: STATE OF ILLINOIS
(312)814-3669 PollutIon Control Board
(312)261-1149
(815) 933-3397

~(815)433-4913
(815)937-0056
(312)321-0990
(815)490-4901
(815)937-9164

USERNO.:

CMR NO.:

9328

65448

NUMBER OF PAGESBEING SENT (INCLUDING COVER SREET):

IF YOU RAVE ANY DIFFICULTY IN RECEIVINGTIllS TRANSMISSION
PLEASE CALL 312-540-7065IMMEDIATELY

RETURN TO: POll SENT BY:

Please see enclosed Response to WMII Motion to Quash Daley Subpoenas.

The information contained in this facsimile communication is attorney privileged and confidential information
intendcdonly for th~u~cof th~individual or entity to whom or to which it is addressed.If the recipientof this
iransmissionis not the intendedrecipient, the recipientis herebynotified that any dissemination,distribution, or
reproductionofthis communicationis strictly prohibited. If you havereceivedthis communicationin error, please
notify QUERREY & HARROW, LTD. at the above telephonenumber and return the communicationto
QUERREY& HARROW,LTD. attheaboveaddressviatheU.S. PostalService. Thankyou.

TO:

FAX TRANSMISSIONSR~ET

DATE: May 1, 2003


